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 Overview 

Intro to the First Amendment Defense Act (FADA) 

Say you walk into a nice restaurant and sit down with your family to eat a great 

meal. You see the manager walking over from the back staring at you and walking to 

your table. A person you have never met has just told you to leave her restaurant 

because “your type is not welcome here.” Is that fair? Is that community? Is that right? A 

new bill has come to surface of the practicing of the first amendment. 

The FADA (First Amendment 

Defense Act) “Prohibits the federal 

government from taking 

discriminatory action against a 

person on the basis that such 

person believes or acts in 

accordance with a religious belief 

or moral conviction that: (1) 

marriage is or should be 

recognized as the union of one 

man and one woman, or (2) sexual relations are 

properly reserved to such a marriage.” taken from 

the FADA website. In the context of this bill, 

protection from “discriminatory actions” are being 

granted to individual business to practice the first 

amendment, namely that “Congress shall make no 

law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging 

the freedom of speech, or of the press; or the right of the people peaceably to 
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assemble, and to petition the government for a redress of grievances. (Taken from 

ushistory.org)”  

Discrimination, defined as the unjust or prejudicial treatment of different 

categories of people or things, especially on the grounds of race, age, or sex, is 

everywhere and will never be completely destroyed.  

So, what really defines discrimination in society? Should the beliefs of the 

individual be protected from the beliefs of the societal unit? Where is the line drawn 

between moral convictions and discriminatory action, and should it be changed? These 

questions, in conjunction with the proposed FADA bill, are the main focus of our 

deliberation. 
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Approaches 
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Approach 1 
To what extent is it your liberty 
to act   in accordance with your 

religious beliefs? 
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To what extent is it your liberty to act in accordance with 
your religious beliefs?  

Approach 1  
The FADA implies that 

American values freedom of 
religious beliefs over identity, or 
freedom of self-determination. 

For our first look on this 
issue, we want to discuss the 
legality of the First Amendment 
Defense Act and if there is a 
precedence to the logic behind it. 
Freedom of religion is a 
cornerstone of American culture, 
protected by the First Amendment 
of the Constitution. Individuals 
have every right to believe in 
anything that they chose to believe 
in, and religious convictions are 
meant to be especially protected 
from government interjection. 
Expression tied to those religious 
beliefs are also meant to be 
protected. For example, a 
Christian should not only be 
allowed to openly hold their 
beliefs, but they should be allowed 
to practice those beliefs through 
worship, observance, and 
teaching.  
 

In the 1878 Supreme Court Case 
Reynolds v. United States , the 
Supreme Court held that religious 
duty was not a defense to criminal 
indictment. The case had to do 
with whether polygamy could be 
practiced if cited by religious 
reasons, as protected by the First 
Amendment. The Court came to 
the conclusion that the First 
Amendment protected the 
freedom of opinion by that 
Congress did have a right to 
legislate against action. In 
summary. You can legally hold 
that belief, but you are not able to 
act upon it. 

In the case of the First 
Amendment Defense Act, a similar 
logic could be applied. The FADA 
is designed with the intentions of 
protecting actions of discrimination 
that are cited with a corresponding 
religious belief. In particular, the 
belief that same-sex marriage and 
homosexuality behavior in its 
entirety goes against a set of 
Christian beliefs.  
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Approach 2 

To what extent is it the role of 
the government to limit actions 

in accordance with religious 
beliefs? 
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To what extent is it the role of the government to limit 
actions in accordance with religious beliefs? 

 
Approach 2 

Beyond discrimination with 
religious grounds on a person-to-person 
level, it is additionally necessary to 
consider whether businesses can 
practice certain types of discrimination if 
the company itself identifies with a 
religion. Chick-fil-A and Forever21 are 
just a couple of many American 
companies that, as a whole, adopt 
religion as a method of defining their 
practices and values. However, in the  

 
“Corporate 
personhood 
is the legal 
notion that a 
corporation, 
separately 
from its 
associated 
human beings 
(like owners, 
managers, or employees), has some, but not all, 
of the legal rights and responsibilities enjoyed by 
natural people”  1

 
twenty-first century, can a 

business have the same right as an 
individual to identify with a religion? 
Perhaps it is acceptable for a company 
to identify with a religion, as long as that 
conviction does not interfere with 

1 
https://en.wikipedia.org/wiki/Corporate_personho
od 

equitable service provided to all 
customers. Perhaps a company may, as 
an individual can, base the quality or 
availability of its product or service to 
specific individuals on its religious 
beliefs. Chick-fil-A has printed Bible 
verses onto its styrofoam cups and 
Forever 21 has printed the phrase “John 
3:16” onto the bottom of its shopping 
bags, explicitly expressing their ties to 
the Christian faith. Back in 2013, the 
small Oregon bakery, Sweet Cakes by 
Melissa, refused to bake a wedding 
cake for a lesbian couple due to 
religious reasons. Are either of these 
incidents in violation of Americans’ 
equal opportunities? Conversely, do 
they exemplify American liberty? 
Although Sweet Cakes was required to 
pay damages for the incident, the FADA 
implies that there should be no 
difference between the actions of 
Chick-fil-A and Forever 21 compared to 
that of Sweet Cakes in the eyes of the 
government. If the FADA had been 
passed before the Sweet Cakes 
incident, the federal government could 
not have penalized the bakery for its 
actions in any way. 

 
As of now, the federal 

government outlaws religiously-based 
discrimination both within business 
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practices and within the federal 
government itself. The Affordable Care 
Act states that the reception of health 
insurance must not depend on 
preexisting conditions, gender, race, or 
sexual orientation - purely on age and 
geographic location - despite even the 
actuarial value of these data. In 2015, 
Kim Davis was jailed because she 
refused to issue a marriage license to a 
gay couple. The FADA states that 
employees within a business as well as 
those within federal government cannot 
be penalized for discriminating against 
others in accordance with their religious 

beliefs. 
Should 
there be 
a 
difference 
between 
legal and 
illegal 
discrimination within companies and 
within the government? Or should the 
federal government hold itself and 
businesses to the same standards when 
it comes to discrimination? 
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Approach 3 
  Does the government have a 

responsibility to lead (and how 
far should they go)? 
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 Does the government have a responsibility to lead (how far 
should they go?) 

 
Approach 3 

The United States government plays a 
large role in the lives of the people when it 
comes to the issue of discrimination. 
However, when it comes to discrimination that 
involves religion, the government tries to be 
unbiased. This is due to the government’s 

policy of keeping 
church and state 
separate, and 
generally the 
government has been 
successful. 
Nevertheless, with 
the enactment of the 
FADA, this unbiased 

approach might have to change.  
With the approval of the FADA, the 

public would have the right to act 
discriminatorily if the act was in accordance to 
their religion. However, with separation of 
church and state, it would be difficult for the 
government to pass a ruling if issues with the 
FADA were to ever come up in court. The 
government would then have to make a stance 
on whether they will be upholding the FADA 
and if so, where the line would be drawn to 
protect other citizens that might be hurt 
because of the FADA.  

This is why it is important to look at 
the societal implications of the FADA. There 
is a greater likelihood of the government 
responding to laws if there are backlash in 
society, due to these laws. With a law like the 
FADA, there are many different societal 

implications that can trickle down into the 
public. For example, enacting FADA might 
cause for there to be a greater amount of 
discrimination. This is because people with 
strong religious views might feel more 
comfortable with expressing their views in 
public under the protection of the FADA. This 
would cause for an increase in the number of 
acts of discrimination. While some may say it 
is the government’s responsibility to prevent 
discrimination, the FADA would certainly be 
intervening with that responsibility. This 
would be because of separation of church and 
state; it would interfere with the government’s 
ability to act against the FADA. 

There are some who say that the 
FADA could just be used as guidelines rather 
than strict laws that the government should 
uphold (Coopersmith). For example, if a 
person were to kill another and claim that he 
or she were to have protection under the 
FADA, the government would still charge that 
person with manslaughter. While this is a 
rather extreme example, it indicates that the 
government will have limits for the FADA. 
While the FADA would encourage the 
freedom of speech, there are limits to even 
that right.  

Discrimination goes beyond religious 
views, so it is important to focus on all aspects 
of prejudice. The way that the government 
reacts towards discrimination can even vary 
depending on the administration. For example 
the Obama administration made it a point to 
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try to prevent discrimination. They illustrated 
this by constantly trying to pass laws that 
would help the rights of minority 
communities. In 2015, the Obama 
administration was able to do this by 
legalizing same-sex marriage in all 50 states 
(Libelson). However, with a new 
administration coming into the White House, 
it is still unsure as to how it will react with 
discrimination; whether they will attempt to 
prevent it or chose to not make the 
government responsible for it.  
 
The United States government can be seen as 
a leader, both in the country and on a 
international level. So it is important to think 
about the responsibilities and the role of the 
government, in terms of discrimination. 
Should the government be responsible for 
enacting diversity initiatives (like legalizing 
same-sex marriage), even if it is interfering 
with church and state? 

How should the government play into 
this role when it promotes a secular view? 
How about when the government is interacting 
with the views of a non-secular international 
community? Should the government take on 
this responsibility to draw this line? Should 
the government also be a leading example that 
other subcontractors should follow when 
drawing this line?  
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Conclusion 
There are many factors to consider 
when analyzing this bill. There are 
tradeoffs to each approach as we take 
into account the different beliefs of 
everyone associated. Approach 1 
focuses on the extent in which one has 
the ability to act within their religious 
beliefs. Is this type of discrimination in 
the First Amendment Defense Act 
constitutional under the first 
amendment? Or  is this unconstitutional 
and an interference with the rights of 
others? Furthermore, is it your right to 
be allowed service in these private 
businesses, with emphasis on them 
being private? With reference to the 
case of Reynolds vs. United States, is 
this Bill in violation of that case? One 

important aspect of approach 2, which 
focuses on the role of the government in 
limiting actions,  is to decide whether 
corporations are people (Corporate 
personhood). Should corporations as a 
whole be granted all of the same natural 
rights afforded to individual people, 
especially if they are private 
businesses? Furthermore, is it the role 
of the government to determine these 
rights that are granted to businesses, 
especially if they are private? With 
Option 3, it is important to consider  how 
far the separation between church and 
state should go. Also, Is it the role of the 
government to lead in eliminating 
discrimination? These are all questions 
to consider with this Bill and its 
constitutionality, as well as in your post 
deliberation questionnaire.  
 
 
 
 
 

 
 

 
 
 
 
 
 

 
 

 

 
 

  

 



14 

 

 


